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le 


-~~-On commencing at 10:00 atm. 


THE COMMISSIONER: Yes, Mr. Lamek. 


SS 
Q 
K 


going on to the next child I want to go back and 
correct something that I said yesterday in the course 
of the submissions I was making about Justin Cook. 
With respect to the possibility of a drug error at 
midnight on the night that Cook died I said that he 


had been given .4 milligrams of Inderal and among 


the reasons that I advanced for rejecting that as an 
epportunity for an effective error, I said that if 
on the pharmacologists' evidence .6 ean ieee at 
33:50 in the morning would not be sufficient to 
produce the levels recorded if digoxin was sub- 
stituted for wthat amount, then a fortiori if digoxin 


was substituted for the .4 milligrams four hours 


4 MR. LAMEK: Mr. Commissioner, before 
éarlier at midnight, ait could not have had that 


17 result. I ameobliged. £0 say toyou that I misread the 


medication sheet in the chart in making that sub- 


mission. On page 17 of the Cook chart and this is 
borne out by the psysician's orders on pages 14 and 
15, it is clear I believe that the standing order 
for Inderal, that was the one that was given at 

ee midnight, was initially for 3 milligrams nor ..3 


23 milligrams, and that was increased to 4 milligrams 
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not .4 milligrams. As stated therefore the point 
I was making was invalid. 

It 1s, however, still my Submission 
that an effective medications error at midnight is 
not plausible. At midnight Cook was given 3 milligram 
of the oral Inderal preparation and 1 miliagz¢zam, that 
is to say lcc in volume of the parenteral variety. 

In Dr. Kauffman's report; that is 
Exhibit 266, and the page to which I refer YOU, sir, 
is numbered variously 4 in typed script at the top 
in the centre and 308 ina numbering machine on the 
EIGRE hand side. On that page, the last two paragraphs 
om the page, Dr. Kauffman is attempting to estimate 
an oral dose of digoxin elixir which would produce 
the serum concentration recorded, and calculates 
that an oral dose of elixir containing .7 milligrams 
of digoxin; that 1s -to say one which would be 
contained in about 14 millilitres or cubic centimetres 
of fluid, given one hour before death, would produce 
the recorded levels. He goes on if Lt were given 
six hours before death you need six milligrams of 
digoxin, which in the elixir would be contained in 
TZO3CCs Os fia. Midnight then being four or five 
hours before death if that is reasonable to say that 


the oral dose required at that stage to produce the 
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levels perhaps come closer to the 6 milligrams than to the 
-7 milligram dose postulated by Dr. Kauffman and 
perhaps; occupyea.volume,of.fluid of 75. to_100 cubic 
centimetres. 
Now in the final paragraph Dr. Kauffman 
saysethisic 
"It is highly unlikely that the dose 
was administered orally since this 
would be extremely difficult con- 
Sidering the condition of the infant 
during the hours prior to death and 
the volume of paediatric elixir 
required to deliver the dose." 
Meaning it is a lot more difficult 
to deliver the dose if it is crushed tablets. 
Dr. Kauffman's view is clearly against 
the oral route of administration simply because of the 
volume of liquid that is required. It is apparent, 
although we don't know, to my knowledge we don't 
know the concentration of the oral preparation of 
Inderal, it is apparent I suggest that the con- 
centration is very much higher than that of the oral 
preparation of digoxin. Otherwise a dose of 3 
milligrams of the oral Inderal would have been a 


very healthy drink indeed for young Cook at midnight, 


| 


. , 


a 


i yy 
mu Hi i : 
jest oo wats emaiod iim: St 7a 
. “bas nemiive® ad oS 12 a 


Sidve OOL og et 36: tats mi 
aeetuex 20 dgplcoarceay Ankh’ gi se wort 


eeob od Idd ylediioe yidgid et JI" 
Sint | somite {ilo Bsgva balms aaw 
“poo sight ih Yl ompzsnal od bivow 
tneint at! Ico nomibsoo sts prirebiz 
bes, dteeb: ea xoiag amueii std, paitud 
| dinate Siadbiens Ab omyiov ds 
2 s8ob @i2: tev iisb oF Setigpst 
4Gtpaanen eon 3066 at zh enrcoseM 
annals Perevis ab sl t4 sath sd saveieb ad 
tsi tées Yitesls at woiv e'nsmttusr.. 20 
od fo! sushed\yldmite soidsetéin mks Yo! ehuee Leso “aa! 
tnetbaas af. 31 ) .betiuped ek. sei Hiapit to! sma Lov 
2° 1OE sW ‘epbe!l Wosd yin oF, wos! "Hob ew ‘Mpvodsts 
70 MolJaveesya Istodeis 26 so fseRi isons Bhs, word 
‘cheoreanst sds tpenpe 1 Jnasbage 21 od fetebal 
igio..and to +205 edd Teioln dso yasv.at noldexzase 
E jo ea0b © gsiwiadO .ninopsh’ 29 nolstsreqerg 


4 owed Syst Sisiow Idtsbat Iezo silt 20, amegpsitim + 


\Jipaehin 46 AOD pawoY IO hoabmi: Anish Yasinen yrav 


pet 
al 
2t 
a 
a 


SF 
ts 
= 


ANGUS, STONEHOUSE & co.cto. Lamek (Argument) Sy 


TORONTO, ONTARIO 


A 
ph eT By 
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y there is no suggestion of that.» 

3 At*the end of the day, “sir; itis still 

A my submission that a midnight drug administration, an 
error, is not a likely time for medication error of 

2 tiie kind that is going to be effective in producing 

: a level that was recorded in Justin Cook at 4:30 

7 in the morning. 

8 Therefore my submission with respect 

9 to Cook remains as I said it yesterday, that you are 

10 entitled to find, and indeed should find that the 

i" child died by digoxin intoxication resulting from 
a deliberately administered overdose of dvgoxiar: 

i Now, if sir you should accept that 

re Submission as to how and by what means Justin Cook 

14 died, the consequences I suggest have to be very 

tS Significant. As you have said on earlier occasions 

16 before the Court of Appeal Judgment on the naming 

17 of names, you can't have murder without a murderer. 

18 I don't necessarily say that Justin 
Cook was murdered. I do say and the distinction 

ci although it is perhaps somewhat metaphysical for 

a normal people, that is to say people other than 

21 lawyers, is nevertheless I think an important one. 

22 I do say that someone deliberately administered a 

23 large overdose of digoxin to Cook and thereby caused 
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his death. 

You of course are not permitted to 
express any view as to who that pencon might be, 
and certainly I make no submissions going to that 
point. 

The point I do make is not unlike the 
point you earlier made. If my submission as to the 
cause and means of Justin Cook's death be valid, it 
follows that there was somebody on the night of March 
zl and 22,,1981) in the Hospital, for Sick Children 
who had access to Justin Cook and who committed the 
deed of deliberate administration of an overdose. 
There was somebody abroad in the Hospital with the 
capacity to do that thing. And the knowledge that 
such a person existed necessarily adds a new circum- 
stance to your consideration of this whole matter. 

The notion which entirely under- 
standably was unthinkable to the physicians and 
nurses, the notion Aner in a place of healing someone 
should be deliberately harming sick helpless infants, 
that notion not only ceases to be unthinkable from 
the moment you accept ease Sane about, Cook, i 
you do, that notion becomes a fact, there was some- 
body who deliberately harmed and killed Justin Cook. 


What was speculation becomes fact, and 
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the fact adds a new and frankly horrible dimension to 
the consideration not only of the other 35 deaths 
considered singly, but also the totality of the events 
on the Sarai dicey tear ae in July of 1980 until March 

OF LISL: 

Justin Cook was not the only child 
for whom, in my submission you should find death 
resulted from a deliberately administered overdose, 
but no other case I suggest is quite so clear. There 
are several other children about whom I will suggest 
you may properly find either that their deaths were 
caused, or that there is a strong probability that 
their deaths were caused by a deliberately 
administered overdose of digoxin. 

I propose next, Mr. Commissioner, to 
move successively to three groups of children. First 
the three other children with whose murder Miss Nelles 
was charged, that is to say babies Miller, Pacsai and 
Estrella. Then to the three Children other than 
Justin Cook for whom digoxin had never been prescribed 
but in whose bodies it was found, babies Hines, 
Lombardo and Belanger. Then to a group of five 
children who were so desparately ill that no 
resuscitation effort was made when they suffered 


Cardiac arrests, and those children are Alan Perreault 
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Paul Murphy, Laurette Heyworth, Bruce Floryn and 
David Leith. 

In the context of referring to that 
last group, sir, “the “do not resuscitate “group, Lét 
me add this as a further legacy of an acceptance of 
my submission as to Justin Cook. If there was a 
killer at work on Wards 4A and 4B the fact that a 
child was tragically terminally ill, certain to die, 
beyond hope or help, is no necessary indication that 
child's death when it occurred was a natural one. 

No matter how consistent the child's death may have 
been with his clinical condition and course, no death 
Can De=ruled™ouc- of tie Suspicious categoryewitnout 

a close examination of all of the circumstances to 
see if any features exist to raise suspicion. 

Let me move then, sir, to the case of 
Allana Miller. That child was three days short of 
her first birthday when she died in the early morning 
hours of March the 21st. During the last six months 
of her life Dr. Freedom had seen her in office.visits 
on a referral from a physician io Kitchener. Her 
course to the time of admission to the Hospital for 
Sick Children is neatly and concisely plotted. in 
Dr. Freedom's reporting letters on pages 6, 8 and 


TYO°oOr the chart. 
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THE COMMISSIONER: Sorry, the page? 

MR. LAMEK: Page 6 is the first of 
the reporting letters. That is dated October 24 of 
1980. Page 8, letter of December 18, 1980. Page 
10, a letter of March 4, 1981. There is a further 
letter at page 12 to which I Pia gone in a moment, 
sis. 

It was thought initially in October 
of 1980 as appears in a letter that begins on page 6 
that surgical repair of Allana Miller's cardiac 
anomalies could be put off for a year or two. 
Dr. Freedom was on the alert for changes in her course 
that might indicate the need for earlier surgery. 

She was sent home to be treated with 
digoxin and diuretics at home. 

She was seen again by Dr. Freedom in 
December of 1980. He wrote his reporting letter the 
day after that visit on December 18. She was noted 
at that time to have mild congestive heart failure. 
She was mildly tachypneic and she was thought to be 
progressing satisfactorily. 

There was still no decision to have 
any earlier surgery scheduled than had originally 
been contemplated, but Dr. Freedom remained alert for 


x 


changes in the condition of the child. 
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He saw her again on March 3rd, 1981 
and sent a reporting letter to the referring 
physician on March 4, 1981. It begins on page 10 
of the chart. It appears that in the period since 
her December visit she has had several periods of 
hospitalization in Kitchener for chest infections 
and there had been a failure to thrive. 

Now in fact back in October one of 
the matters that Dr. Freedom had said they needed 
to be aware of and look out for was repeated chest 
infections. Now that apparently was a situation that 
had developed. She was now seen to be not progressing 
satisfactorily. There was significant congestive 
heart failure which was not apparently responding 
satisfactorily to the digoxin and diuretics with which 
she had now been treated for six months, and it was 
proposed by Dr. Freedom to admit her within. the next 
four to six weeks for surgery. It was apparently no 
longer feasible to wait the year or two they originally 
had in mind and hoped for. It was an apparently 
deteriorating condition which required some prompt 
action but not it would seem emergency action. 

On page 12 of the chart there ic a 
further letter written by Dr. Freedom in which he 


reports that Allana Miller's case had been discussed 
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1 
Ds at the medical surgical staff conference on the 
s 9th of March, and everyone had agreed that the 
4 surgery should proceed sooner rather than later and 
z the surgery had in fact been scheduled for later in 
March. 
6 
Indeed we note from the chart, sir, 
i elsewhere that surgery was scheduled for March 29th: 
8 1981, some two and a half weeks later. In other 
9 words there was now a decision to have earlier surgery 
10 than had been earlier hoped; earlier surgery than 
1 Dr. Freedom had contemplated even on March 4th, but 
nes we still do not seem to be dealing with an urgent 
critical situation of the kind that we saw in Justin 
3 Cook's case. Surgery was scheduled for Sunday morning 
A two days after admission. 
15 Allana Miller was admitted to the 
16 Hospital, to ward 4A, on March 19th late in the evening 
17 Her brief course in the Hospital was characterized as 
18 appears from the nursing note, pages 41 and 42, by 
10 irregularity and slowness of heart rate, and need to 
be in 40% oxygen. She had continuing congestion in 
i the lungs, noisy breathing. She was not a particularly 
a well baby. 
22 Ao padee4 2 sofethe chart. mel, Jisethe 
23 final nursing note which is that of Nurse Nelles, which 
24 
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you will remember Miss Nelles spent very little time 
with Baby Miller on the night of March Z20VEnyRErOm 

the time that Justin Cook was aGateReG aboutet0s 30. 
Nevertheless she does record what as we now know was 
relayed to her and confirmed to her by Mrs. Trayner: 
her monitor went off several times in the early hours 
of the morning, the heart rate was slow. 

. At 1:45 in the morning there was 
gagging and vomiting. Dr. Soulioti examined the baby 
and gave her 6 milligrams of lasix by IV push at 
enon | 

You will also remember and it appears 
from page 43 Of therchart, that at 2:30°Dro Soulioti 
We didn't hear from 


wrote an order to hold digoxin. 


Dr. Soulioti here. She is no longer in the country 
I understand. 

ine Volume 18, pages 3211 to 12 
Dr. Rowe agreed that one could reasonably infer from 
that order written at that time that Dr. Soulioti was 
concerned that digoxin might be causing the symptoms 
that she was seeing: bradycardia and vomiting. 

Nevertheless the order to hold digoxin 
was written at 2:30. The lasix was administered at 
2:40) 


seizure activity. Her heart rate stopped, a code 25 


and five minutes later Allana Miller demonstrated 
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was called and at 3:27 she was pronounced dead. 

At “page 41 of the chart isthe arrest 
note. In the lower half of the page, 25 called to 
4A/B. Halfway through that note extreme bradycardia 
initially, complete asystole. 

Now you will remember, sir, that 
blood was drawn at the autopsy of this child at the 
suggestion of Dr. Costigan, and the digoxin assay 
which was performed that evening at the insistence 


of Dr. Carver produced a level of 78 nanograms per 


MNiteiLlrcre. 
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A sample of serum was also assayed 
at the Centre for Forensic Sciences and the level by 
RIA there was measured at 69 nanograms per millilitre. 
That is on page 5 of Exhibit 95A, sir, specimen T29. 

A second serum sample was also assayed 
at the Centre for Forensic Sciences. That is in 
Exhibit 95B on the first page. Digoxin was identified 
but is not quantified in that report. 

It also appears from 95A, sir, on 
the fifth page, specimen T10 fixed tissue specimens 
were assayed at the Centre for Forensic Sciences, and 
very low concentrations of digoxin were measured in 
heart, ranging between 5 and 7 nanograms per gram, 


and in lung tissue 4 nanograms per gram; in each case 


by RIA only. And the toxologic and pharmacologic 


curiosity on Baby Miller then is the contrast between 
the very high serum concentrations and the very low 
concentrations in fixed tissue. 

Now the opinion evidence as to the 
cause of this child's death is somewhat varied. - In 
the first place Dr. Rowe and Dr. Fowler - you remember 
Dr. Fowler was ward chief in March - Drs. Rowe and 
Fowler thought the baby's death was consistent with 
her clinical condition, as did the CDC's consultant, 


Dr. Nadas, and Drs. Bain and Taylor. 
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Teer ese inc ie however, Dr. Freedom 
to whom the child had been referred and who had 
followed her course - I seem to have drawn a blank. 
The only volume out of this huge pile that I need - 
Dr. Freedom gave evidence at the preliminary enquiry 
about the child. At Volume 21 of the preliminary 
enquiry transcript, page 29, lines 9 to 17 he said 


this 
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1 
2 : 
Lines: torts hetisiaid chilis: 
3 "Q. Before you left the baby or at the 
4 time you left the baby on the Friday night, well, 
5 you've described the surgery that you 
6 thought she would require, was her 
7 ~death expected so far as you were 
concerned? 
8 
AaieNo. 
9 
Q. Why do you say that? 
10 A. I felt the child had improved. The 
11 rhythm disturbance, while present, was 
12 less erratic and the baby looked 
13 considerably more comfortable than earlie 
Friday morning. " 
14 
‘Dr. Fowler was the ward chief and Dr. Rowe was the 
15 
chief of the division and Dr. Fowler was the person 
- to whom this child had been referred. He saw her the 
17 night that she died before he went home. He at least 
18 does not seem to have expected her to die when she did. 
19 As to the consistency of the baby's 
20 death and terminal symptoms with digoxin intoxication, 
Ps the pronounced bradycardia and vomiting that were 
noticed is certainly one of the symptoms of digoxin 
22 
toxicity that we have learned to recognize. 
23 
Dr. Freedom had not attributed her 
24 
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earlier rhythm irregularities to digoxin COxver ty and 
her heart rate had been slow, as well as irregular 
throughout her short hospital stay,but with the 
knowledge of the very high serum digoxin level found 
in that child, Dr. Freedom, knowing of her earlier 
irregularities, knowing of her very slow heart rate, 
considered the death and the circumstances of the 
death, suggested digoxin toxicity-as the cause of 
death. 

Tat, sin, 1s round at Volume 29704 
Our transcript, page 55238. 

true enough, 1t 1s that at the time 
that he formed that opinion, Dr. Freeaom, like the 


Other cardiologists in the Hospital were pre-occupied 


‘To think aS not toorstronc a way to put Lt, with the 


digoxin results that they had seen and with what they 
might mean. At the time they gave evidence here they 
were a good deal more questioning about the significance 
of those levels. 1 

Dr. Hastreiter at the preliminary hearin 
at Volume 34, page 96, gave his opinion that the death 
of Allana Miller was consistent with digoxin intoxicatidn, 
a view that was shared by the CDC's consultant. Dr. 


Kauffman gave evidence here in Volume 71 to the same 


effect, as did Dr. Mirkin and Dr. MacLeod. Dr. MacLeod'"s 
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evidence is of some interest and it is found at 

Volume 63, page 4204 beginning at tine We 
BOOETAEM DTA 5% «tee 

That is the heart rate of Allana Miller. 
"... it drops even lower, it goes down 
to 54. There is some stimulation. It 
gets up to 70, drops back again three 
or four times, we are told. 
Then there is vomiting; then there is 
some seizure activity and then there 
is@an arrest. 
Does that seeaaes of events, doctor, 
from 1:45, suggest digoxin toxicity? 
A. “Not "particularly to me. 
Q. You have a slowing heart rate and 
increased irregularity, vomiting and 
some seizure activity? 
A. I think it is certainly compatible 
with -- there is nothing there though 
that couldbe said to cry out this is 
drgexinVroxsdcrcy; 
QO. Otis Gthatebe cause srecis Sno tiso 
startling a departure from what has 
preceded it? 


A. There really -- it looks like a 
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"gradual process in fact and bradycardia 
in fact is not unusual, slowing of 
heart rate is not unusual in infants 
asa Model dE cardiac death, in my 
understanding. 

The question of vomiting, vomiting 
stimulates vagal nerve activity and 
tends to slow heart rate further and 
might in fact even be a precipitating 

factor I suppose in the arrest. So 
there is nothing here that seems 
strikingly unusual." 

As I understand it, Dr. MacLeod, although saying yes 


those things are compatible with digoxin intoxication, 


. seemed to regard them more as merely a continual of 


the pattern that had already existed. In fact, Mr. 
Commissioner, if one looks at the chart at page 24 -- 
I am sorry, 42. The note as to what occurred at 

1:45, appears to suggest a departure from what had 
happened before, noted to be 54 as though that was 
something different. Concerning what happened at 2:45 
it was regarded, at least by the author of the death 
notice or death report on this matter, as being a 
sudden drop out. That is found at page 71 of the 


chart,. six. 
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The final paragraph on page 71 of the 


discharge or death report. And this is Dr. Schaffer's 


note. 


"The child was started on antibiotics 
while awaiting culture reports from the 
septic work. During her stay in the 
Hospital she was noted to have an 
irregular heart rate with rates dropping 
as low as 50 to 60. However, the 

child always maintained adequate 
perfusion and B.P. In the early 
morning of March 21st, the child began 
developing brady arrhythmias to levels 
in the lower 50's, however, again with 
adequate cardiac output. Suddenly, 

at approximately 2:30 a.m. the child 
Simultaneously became bradycardiac, had 
a generalized seizure and then became 
hypertensive. Cardiac arrest was 


calbed.. 


Certainly there seems to be some room to describe the 


the events of the early hours of Saturday morning 


with Allana Miller, as a sudden departure from what 


had preceded it. 


In any event, there is a substantial 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Lamek (Argument) 


body of medical opinion, sir, that Allana Miller's 
death was consistent, both with her clinical condition 
and’ with “digoxin 1 ncoxi cation. 

The question, therefore, becomes what 
was the cause of her death. The pathologists, Drs. 
Cutz and Taylor’, the report is found on page 52, 
assigned digoxin toxicity as the cause of death. 

Dr. Rowe did the same thing at Volume 
18 of our proceedings, page 3232 and I have already 
referred tO Drs recdom, Out again tairly Lo say tnat 
the cardiologist's opinions were formed on the basis 
of serum digoxin concentrations alone. 

Dr. HaStrelter, DbDOth at the preliminary 


hearing and here, considered digoxin toxicity the 


‘cause of death. Dr. Kauffman certainly was of the 


view that digoxin had at least contributed to the 
death. Dr. MacLeod, in Volume 63, beginning at page 
4201 gave his view that the likely cause of death 
was digoxin toxicity. Dr. Spielberg, although he 
agreed that digoxin toxicity was possibly the cause 
of death, and he was concerned about it, and said it 
was not necessarily so. 

Dr. Kauffman, when he scored this 
death at the Centre for Disease Control, gave a 


digoxin score Of 434. You will recall that 7only.one 
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child of all those that were scored had a higher rating 
than 4 and that was Justin Cook with a 5. 

All of those opinions, as to involvement 
with digoxin toxicity in the death of this child or 
aS the cause of the death of this child, all those 
Opinions are expressed, notwithstanding the low levels 
in the fixed tissues. We know from Mr. Cimbura's 
studies, and, indeed, from Justin Cook's toxicological 
data that digoxin concentrations in tissue may drop 
very dramatically, indeed, after the tissue has been 
fa xedwiny 106 Rees a Hlotze solution: 

The significant fact here, in my 
submission, is that the serum concentration and the 


terminal symptoms support the views of those who 


_thought digoxin toxicity to be a contributing factor 


Or the cause of the death. It was an unexpected 
death, as Dr. Freedom said, on the basis of his visit 
to the child the night that she died. 

In my submission, the evidence and 
the weight of the expert opinion points to digoxin 
toxicity las, the cause, of that ideath. If that be: so 
the question then becomes how much digoxin did she 
receive, when did she receive it and how was it 


administered. 
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Now you will remember, sir, that one 


explanation other than administration of a dose of 


digoxin, one explanation was offered for the elevated 
serum digoxin level and that by Dr. Spielberg, in 
Volume 56 at pages 244 - 245 where he raised the 
possibility of what he called resuscitation trauma. 
Damage to the heart and vessels during the resuscitation 
effort causing in some way the dislodging or unbinding 
of digoxin into the circulatory system, and as he 
correctly pointed out the proportion of digoxin in 

the body which is bound is vastly greater than that 
which is in the circulation of the blood and you 

don't require to .unbind very much in order to raise 


materially the concentration in the blood. He raised 


concentrations. 

Certainly the autopsy report discloses 
that such damage did occur to Baby Miller's heart, 
but it has to be said that there is no evidence other 
than the fact of damage, but there is no evidence to 
support Dr. Spielberg's hypothesis. Dr. MacLeod 
would say only that the suggestion was, and I will 
quote his words at Volume 63, page 4202: . 

» Within the.realm of.possibilityu.! 


Dr. Kauffman thought it unlikely that 
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resuscitation trauma could produce the post mortem 
serum levels recorded in this pene: I am obliged 

to make the submission, sir, that dealing as we must 
in probabilities the overwhelming probability is 
that Baby Miller's post mortem serum level resulted 
from an administration of the drug to her during 
life. 

As to the size of dose and time and 
route of administration Ms. Cronk again has summarized 
the several opinions that have been expressed by 
the experts. Only Drs. Kauffman and Hastreiter 
addressed in any detail the questions. They patie 
as to the minimum dose which would be required to 
produce the recorded level, some where in the order of 
.) SO? 6¥milligrans ethatois  tersayi one adult via 


more, oruilesstifs given by. IV bolussinjections They 


disagreed as to the likely time of administration. 


Indeed we have a third and perhaps even a fourth view 
on the question of the time of administration from 
Drs. Spicdnerd and MacLeod. The range is from, as 

I understand it, about 90 minutes prior to onset of 
critical symptoms right down to the time of arrest. 
Dr. MacLeod's time of arrest, as Dr. Spieiberg 
suggested, it could well have been administered then. 


Dr. MacLeod said administration at 2:40 was quite 
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possible. Now the 2:40 and 2:45 times from Drs. 
MacLeod and Spielberg respectively, on the one hand 


raises the possibility of medication error as being 


responsible for the administration of digoxin. That 
is to say the error either at 2:40 in the morning 
when it was believed that lasix was administered, 

6 milligrams by IV push, or the 2:45 time presumably 
during the course of the arrest proceedings. 

Now with respect to those two 
possibilities of medication error, being the occasion 
of the- admingsetvation-ordigoxinstowthis chi la,sic 
first has to be said that there is no evidence 
whatsoever to support a suggestion that a medication 


error occurred. But to contemplate the possibilities 


. in any event, if instead of lasix digoxin was given 


by IV push at 0230, and it has been described as a 
relatively unlikely error) it °=was"Dr. “Hastreiter"’s 
view that the amount of digoxin and the appropriate 
volume of material would be insufficient to produce 
the® recorded edigexinelevels*in'this®childs>ein-essence, 
as I understand it, Mr. Commissioner, it comes to 
this:*»lastx°4s im 2*ce.Jor+d milladitre=ampules, *each 
of which contains 10 milligrams of the drug, and 
therefore to draw up 6 milligrams one would draw up 


s 6° 0fP the’ contents*ofthevampule;.16"6f a cubic 
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1| 

2; centimetre. 

3 The adult preparation of digoxin 

4 as we know comes in 2 cc. ampules, each ampule 

P containing .S"o£ “a milligram” of “digoxin ora 
concentration of .25 milligrams per cubic centimetre. 

: If therefore instead of drawing up .6 of acc. from 

j an anpule™Of=lasix One: drew Up 66 OL a.ce. of an 

8 adult ampule of digoxin, one would draw up .6 of 

9 “2 Mel liglalia «or AdlgOxin, tnac, 1s to say mio melt igrams 

10 of digoxin, which is less than the dose calculated 

11 by Drs. Kauffman and Hastreiter as being the minimum 

3 needed to produce the serum level recorded in Miller. 

Now it might be argued that instead 

* of drawing up .6 of a cc. into the syringe one might 

i . draw up .6 of the contents of the ampule, whatever 

15 those contents might be. If you are dealing with 

16 a digoxin ampule and the adult preparation that would 

17 be" "2"cts. “and 2£ you draw up .o Of that you “have 

18 GOtr i> 2 tCCs fi Cle Trt ste piace "that iy my 

19 submission is extremely unlikely. As I understand 
ft, Lurks sone Syringe that is calibrated not the 

os ampute:; ~ -To*try to-draw up 2G or the contents. of “any 

ee ampule means essentially you are having to eye-ball 

22 the ampule and guessing when you have got .6 of it up, much 

23 the more rational thing to do would be to draw into 
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| 

| 

2 the calibrated syringe the amount that you require. 

3 But even if such a crazy thing did occur the result 

4 would be chee someone would draw up .6 of 2 ccs. of 

5 the digoxin preparation and in terms of ene amount 
of digoxin .6 or .5 milligrams, that is to say 3 

: milligrams is still below the minimum dose postulated 

: by Drs. Hastreiter and Kauffman. 

8 Therefore, in my submission, we do 

9 not need to be concerned about the medication error 

10 Of Tasix"at+22402 SeASefor the Suggestion that a 

11 medication error may have occurred, dig. instead of 

12 some other drug, during the arrest itself, again 
obviously there is no evidence. But also that 

= suggestion assumes that the fixed tissue levels in 

= _the Miller samples represent fresh tissue levels 

15 and that there was no distribution of the unprescribed 

16 dose to tissue. Let me explain that. If a drug 

17 were administered during the course of resuscitation 

18 efforts, when as we know circulation is at best 

19 iaparieat one would not expect to see very much- 
distribution to tissue, which rather suggests that 

cs the levels recorded in the fixed tissues were close 

a to the levels existing in the fresh tissues at the 

22 time of death, there having been very little 

23 distribution. In other words whatever is administered 

24 
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during arrest essentially stays all in the circulatory 
System and makes up that 69 nanogram level. 
Now certainly the low concentration 


of digoxin measured in fixed tissues, those 


concentrations are ambiguous. They could mean either 
Bhatano distribution toutissue Occurred, .that isto 

Say death followed very shortly afterwards, but 
probably not as a result of the administration of 
digoxin, because we know digoxin has no pharmacological 
effect) until, it .<reaches. the. binding.sites... That 

may be one interpretation of the low fixed tissue 
concentrations. Or the fixed tissue concentrations 
may mean that there was distribution to tissue but 


the digoxin was leached out or degraded as a result 


. Of the immersion of the tissue in fixing solution, 


because we know imperically that that occurs. 
Now in one sense it isas legitimate 
to assume that a dose was given to Baby Miller so 


late in her life during the arrest as to have no 


distribution ttoptissucs at, all .. lt.is as. legitimate 

to make that assumption as it is to make the assumption 
that the dose was given at an earlier enough point 
in;timerto.wpermitidistribution ito tissues. 2 Lf there 
was no distribution the dig. was all in the serum 


then. .the dig.) didn't. kill Allana Millen. .liowas given 
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1 

2 at an early enough time to permit distribution to 

3 tissues in concentrations which are now - it is 

4 now impossible to reconstruct because of the sills <a Gra eg 

5 process, if distribution did occur to heart then 
digoxin may well have been the cause of this child's 

’ death. So the fixed tissue levels themselves are 

: no help in resolving that conflict. Either assumption 

8 On the face of it’and looking only at those levels 

9 is a legitimate assumption. The fresh tissue levels 

10 may well have been higher but no one can say how 

11 much higher. 

12 In my submission the weakness of 
the late administration no distribution theory 

% propounded by Dr. Spielberg is that it explains only 

sa . the serum level. The only thing that administration 

15 during the course of resuscitation can explain is 

16 how you get a level of 69 in the serum of that child. 

te] It leaves us without any explanation for the occurrence 

18 of an arrest in a child whom Dr. Freedom only a few 

19 hours before had considered to be improved and whose 
death he did not expect. It leaves us without an 

explanation for the symptoms which were recorded, 

a sudden severe bradycardia, vomiting, which although 

a not specific to digoxin toxicity are well recognized as 

23 symptoms of digoxin toxicity. One might reasonably 
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ask what in this child if not digoxin caused the 
Sudden onset of bradycardia preceded by episodes 

of vomiting. Of course all of the elements of the 
well-known pattern were present; onset in the middle 
of the night; one or more members of the same nursing 
team; inability to resuscitate; and if my earlier 
submission be accepted the knowledge from Cook's 
death that there was someone who was not only 

capable of giving lethal overdoses and indeed did so 
to Cook. Taking the picture as a whole and considering 
all of the circumstances, it is my submission that 

if digoxin was given to Allana Miller by IV bolus 
injection, it was given earlier rather than later 


in the range of estimated times, and not by medication 


. error. The earlier injection explains “far “more than 


the blood levels. The later administration theory 
propounded by Dr. Spielberg and to an extent by 
Dr. MacLeod explains only the blood levels. 

| ivsaid) in formulating that 
Mr. Commissioner, if given by IV bolus injection, 
because of course in light of the evidence of Nurse 
Bell one has to consider whether digoxin was 
administered to Baby Miller beginning at about midnight 
via the buretrol, that is to say byoslow LV) infusion, 


Dr. Kauffman has said that route of administration 


ped 


ait Yc ree so 8 
SIBbin pad) A? daznw) seers 


BN iu e ; ms " 


Briteten sum adit- 20 expeitia, 


Lee 
riinas yar Ts She hihi. ie 0 clare 


i, Nae 


+i 


e' oS). mos? spbal ora og hesqauba 
(Ae Pen aw OnwW bacon at 69 wig 

oe 52h bathbnl bme Geediisvo Laduds, Chavee 
piksabcacnc. has siitW & 8S e1watkig sre pride? 
; tess 0) wedneg wr al ai ee7Ts Famous 
. siiod vz we Sli iw Baar ER o> meviec Sew gets ie 3 
| tere: ont IshGat Sehives wavip eswe 24 yatta > otesk 


fo ssitem wi som Bas  oe@mris Daeschises io. SSet Bcd Gl 


ey S36 165 tnieloxe nalgoerih 182 lus BaP Xone . 

. Yroed? aglseivjete iabe, Yocal st? seisreiPbecid ett ef 
vi Smague ns. o> Sts etecliasas 13 a Senn oguraig ol 
| ainvel hagid and wieo endetongs hoadoam sa <1 
. ‘) Gadd Oheda Lines, Gi blew F i 
Ohtos' as eitoe Yl vd newly Zu. «seneeekageo e 


Satu lo wicabive sii to dicli wl) saauep 26), eedReeS 
ean ntkoolh serltenw semtenoo. od eal ane, Tiled 
sAypiahhm Syode te prsanipsd wellib. @dak ag bPredetatabs 


“AQLeula. VI wole yd “re og at Jade \foddeted sid Biv is 


TMijsssainimbs to savor Jedd S88 sad romtaped 240 


Lamek (Argument) 603 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


1 

2 could indeed fit with the timing of the onset of 

3 Critical symptoms and the arrest of this baby. 

4 Now we have heard from Nurse Bell 

5 what she saw, and when she thinks she saw it. 
It has to be recognized that her evidence as to the 

: time is unclear and uncertain. 

We have heard from Nurse Trayner as 

8 to what she was doing at the Bburetrol of Baby 

9 Miller"s IV at’ midhignt and at 1:00. a.m. “Nurse Bell 

10 is clear that she saw Nurse Trayner with a syringe 

11 in her hand. If she saw eek at 1:00 a.m. Nurse 

b Trayner’s explanation resolves the matter. If she 
saw it at midnight, then even though you cannot name 

- names it is idle to suggest that the consequences 

a _ for Nurse Trayner would not be very serious. The 

15 question for your purpose I suggest, sir, is whether 

16 you may rely on Nurse Bell's evidence and on her 

17 having seen at midnight what she described to us 

18 in order to assist you to conclude that Baby Miller 

19 received an unprescribed and unrecorded am inaenparcest ss Pas 
of some medication. 

20 

20), 86 aneoetestian resulting fron 
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And if you can form that conclusion on the basis of 
that evidence, whether you can infer that that 
medication was digoxin. In my submission if you 
come to the first conclusion that the evidence of 
Nurse Bell justifies your concluding that there was 
an unprescribed dose of something administered to 
Baby Miller at midnight, then an inference as to the 
nature of the medication could probably be drawn by 
VYOu-e,Buteit issalsoumy submission that thar very 
serious conclusion cannot properly be reached on 
uncertain evidence of the kind that is in question 
here. 

THE COMMISSIONER: I am not sure that 
it can be reached at all. in light of the Court of 
Appeal's decision. 

MR. LAMEK: » Well, I don't need, to 
take issue with that, sir, because I don't think it 
could probably be reached in any event. 

But in sum on the Allana Miller case 
it is my submission on the evidence you have heard you 
may properly find, and again in my submission you 
should find; that this child died. of digoxin 
intoxication resulting from an administration of an 
unprescribed dose of digoxin and that there is no 


satisfactory evidence to suggest that administration 
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was anything other than deliberate. 

I now turn to the case of Kevin 
Pacsai. 

THE COMMISSIONER: I don't want to be 
too solicitous, but do you want to take - you can 
take more breaks than usual today if that will assist 
your effort. 

MR. LAMEK: I will soldier on fora 
while, sir. 

THE COMMISSIONER: All right. 

MR. LAMEK: The next time I may need 
to ask for a dispensation of that kind at a later 
stage. 

Mr. Commissioner, in many ways the 
death of Kevin Pacsai is a puzzle because if digoxin 
intoxication didn't cause Kevin Pacsai's death no one 
really Knows what’ dia, “fiat 1s not to say that 
digoxin toxicity is a diagnosis of exclusion, but 
there is no other real contender for cause of death. 

The expert medical evidence you have 
heard is almost entirely to the effect that this 
enwldes Besth was not consistent with his clinical 
condition. Dr. Rowe certainly couldn't say that they 
were. Volume 17, page 2949 to 50, bottom of the page: 
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"described in the chart and their 
onset and course consistent with 
GLGOxIN Ln LoxLcariony: 

A. Yes, I think they dre. 

Q. Are they consistent with what you 
understood to be the clinical and 
anatomical Condition Of this. cia ld? 

A. Are they consistent with the 
clinical and anatomical Concnaene 

Q. Well, is this the course that you 
would have expected, the course of 
terminal events that you would have 
expected in Kevin Pacsai, knowing what 
Vou Gicd Oo. Nis physical and, clinical 
condition? 

A. No. We couldn't find any reason.” 


To the same effect is Dr. Fowler in 


Dr. Hastreiter in Volume 80, having 


reviewed this chart, told us he could find no 


clinical cause of death determined, and he did not 


perceive the death to be consistent with the elinicaL 


condition of the child whose prognosis was good. 


In his view Kevin Pacsai's cardiac arrest was 


unexplained. 
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Dr. Nadas for the CDC was of the 
view that Pacsai's condition on admission was good 
and he had a good prognosis. Dr. Mirkin said that 
death was unexpected from this child's clinical 
condition, and if it were not for the dig. findings 
this would be an unexpected and unexplained death. 

Now fairly.Dr. Kauffman took a 
slightly different view. Dr. Kauffman in Volume 
71, page 5745 said of Kevin Pacsai: 

",..his terminal event was consistent 

with digoxin intoxication although 

it could also have been consistent 

with terminal arrhythmia based on his 

underlying heart problem." 

Dr. Kauffman said he was not of the 
view that the death was utterly inconsistent with 
Pacsai's condition. There was general agreement, 
however, among all physicians and the pharmacologists 
that the death was consistent with digoxin intoxication. 

That was the view of Drs. Rowe, -Fowler, 
Costigan, Cutz, Kauffman, Hastreiter, Mirkin and 
Kantak and of the CDC. And we know, of course, that 
the baby's ante mortem serum digoxin concentration 
was greater than 10 nanograms per millilitre and his 


post mortem serum concentration was 25, 26 nanograms. 
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1 
: We also know from Exhibit 95A that 
5 3 levels in fixed tissues were recorded, heart and 
4 lung and post mortem blood, and what appears in 
: 5 Exhibit 95E, page 5, to be a fresh lung tissue which 
6 for some reason Mr. Cimbura regarded to be inconclusiv 
Of "digoxin iIntoxicacuon. 
: : Medical opinions as to the cause of 
: Baby Pacsai's death were varied. Dr. Rowe originally 
: 9 thought the baby had died of digoxin intoxication, 
| 10 but by the time he gave his evidence here he wasn't 
11 so sure. 
12 Questions had been raised about the 
1B interpretation of levels and Dr. Rowe very properly 
: decided that he should defer to the pharmacologists 
| ia - in those matters. 
iS Dr. Freedom really didn't express an 
| 16 opinion as to the cause of death. Dr. Fowler thought 
17 possibly *adlgoxine toxicity. Dre) Cucze onthe. autopsy 
: 18 report, sala=digoxin toxicity. =Dr~ Kauftman” thought 
: 19 digoxin overdose. Dr. MacLeod thought a 75% chance 
20 of digoxin toxicrty was” the rcauserot death and@pr- 
Hastreiter, Dr. Mirkin also agreed with digoxin 
ie intoxication. 
) 28 Dr. Spielberg produced the argument 
23 involving pathophysiology, and Dr. Bain raised the 
24 
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suggestion of transient adrenal insufficiency. There 
seemed therefore to be three contenders: the patho- 
physiologic argument of Dr. Spielberg, the transient 
adrenal insufficiency of Dr. Bain and the digoxin 
intoxication cause to which most of the medical men 
who have given evidence here subscribe. 

As I understand the pathopsyiologic 
theory of Dr. Spielberg it really goes to explain 
the high digoxin level and how that could occur with- 
out an administration of digoxin. And the theory - 

I don't want to misstate it and do violence to the 
thing - was stated by Dr. Spielberg in Volume 55 
beginning at page 2312. 

Forgive me, Mr. Commissioner, but I 
think to do: 7ustice sto. him one must. go (£0..Dr.. 
Spielberg's own formulation of it. Beginning at 
line 7 on page 2312, the question which was one of 
those =. it 1s called a question; in fact. 1t,is, the 
answer I want you to know and I am not responsible 
for this very dongechang. sor 4.0. wnead. A. 

"A. Well I think probably a year 

ago the only two possible explanations 
we would have had for Kevin's problem 
would have been administration of 
digoxin in some way or another, with 


an amount calculated to produce his 
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“level of ten, Or perhaps a Little bit 
greater, going up tO 26 post mortem. 
But there have been certain things 

that have occurred over the last year, 
both in the published literature, as 
well as at least one infant who already 
has been the subject of an inquest, 

and several other infants who have been 


followed on the cardiology floors on 


_4A/B, where blood levels have exhibited 


what we nite Call’ Dedist hi buLron 
phenomena, which is one thing that I 
think we have to accept as one potentia 
explanation of what happened to Kevin. 
Now under circumstances such as a level 
of ten, a year ago we might have though 
that this could never happen in a 
living patient, and in fact we have 
seen it now in several patients, where 
a level despite no excessive 
administration of digoxin, for reasons 
which in some patients in the literatur 
have been explained on the basis of 
renal failure, and other patients have 


been explained on the basis of tissue 
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1 

2 "damage, to a variety of different 

3 organs in a variety of different ways. 

a Unfortunately with so many variables 
that we can't always define them, but 

: patients whose serum digoxin levels 

: have continued to rise to levels in 

7 fact very much in the range of ten 

8 during life despite no administration 

9 Of digoxin. 

10 Now the question - that does not mean 

1 they didn't haveciaee ie i) ee tarst 
place, this is presupposing that the 

i infants indeed had digoxin in their 

3 bodies but that a small fraction was 

14 lost during life. What does this mean 

15 in terms of Keven Pacsai? The enigma 

16 we face is the fact he re-established 

17 Sinus rhythm in the face of an 

18 apparently elevated digoxin level and 
the rhythm disturbance, and in fact 

sa lived four hours." 

20 

There was then an exchange with which I don't need 

21 to bother you, uSit se.tcOLnd .co page. 231.4 dine 238; 

22 Dr. Spielberg said: 

23 "Now struggling with those numbers, 

24 
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| 
2 "a domvt have: amgood gexplanation. eal 
3 believe the possibility still exists 
4 that the child could have been given 
an excessive dose of digoxin, much 
; smaller quantities of course than these 
¢ other babies, because the levels are 
7 much lower 
8 I think the other possibility has to 
9 be considered, that in light of other 
10 babies that we have now seen, as well 
1 as the published literature that 
increases in serum digoxin level from 
* tissue loss may have occurred in this 
eS baby, thus the baby's serum concentration 
14 would have been increased, but the 
15 concentration at his myocardium might 
16 not have been increased, and in fact 
17 might have been slightly decreased. 
18 Because again to go to the level of 
LO4ore208from atiteveldof .128aisza 
2 very ‘tiny *fractioneof plosssof |\digoxin 
oy as we discussed yesterday. We are 
at not talking about massive digoxin 
22 release, we are talking about probably 
aS: two per cent, maybe three per cent, 
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He meant those 


"a very, very small amount of release, 
from mechanisms that again in honesty 
we don't understand, except that we 
have seen it in other patients. 

Thus we have a situation where the 
baby's total body digoxin was the same, 
but where his serum level in fact was 
higher. Under those circumstances I 
find it easier to imagine the child 
going back into sinus rhythm. The fact 
that he then reverted to an abnormal 
rhythm is basically what had been 
happening to the child all along. In 
fact the child had tremendous rhythm 
disturbance and was going up and down 
and up and down, and that he finally 
died from a rhythm disturbance is not 
surprising. 

Thus I think the three possibilities 
that exist in the infant, that I have 
to at least consider pharmacologically 
is: one, accidental or intentional 
SUM Arseration.oL U1 dOx ne. 

to be two - 


"...and two, abnormal pathophysiology 
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eth teeny Tomek (Argument) 614 
' 
2 "with a rising serum digoxin level as | 
3 a result of phenomena that again we do 
not understand, but that in fact we 
see." 
) : 
Drow opiLelLberg. 1S, postulating that by 
6 some means or mechanism digoxin already in the child 
7 in some way becomes unbound, goes into the circulatory 
8 system, manifests itself as an elevated level there, 
9 but obviously without having any enhanced pharmacologi¢al 
10 effect on the child (if anything having a reduced 
pharmacological effect) and that he says may account 
: for the high digoxin level and it might also account 
42 for the return etorsinus rhythm that was seen’ in the 
13 case of Kevin Pacsai. 
14 So there are two possible explanations 
15 according touDr.oprel berg tor Pacsai‘s high digoxin 
16 levels: one, he received a dose of digoxin, large, 
7 not enormous, or two, some pathophysiologic process 
was at work in his body causing to some measure the 
F unbinding of digoxin from the tissue. 
a Now that pathophysiologic theory had 
20 been advanced by Dr. Kauffman in the case of Gary 
21 Murphy in 1983 as you will remember, sir. 
29 Dr. Kauffman's response to Dr. Spielberg's 
23 attempts - to apply that approach to Kevin Pacsai 
24 
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is found in Dr. Kauffman's evidence here in Volume 
72. %It begins at page 5808 and goes on, frankly, to 
3325 and  Todon te propose touread it. 21 dont .aink, 
could. But I think I summarize it fairly when I 

say Dr. Kauffman said no, I can't accept -- 

MS. CRONK: The exchange was a little 
bit better than that. 

MR. LAMEK: When I summarize I 
summarize. 

MS CRONK2 OL am asSOrry, Siva | 
couldn't resist. 

MR. LAMEK: He said the cases of 
Gary Murphy and Kevin Pacsai are not analogous. He 
did what lawyers do: he distinguished the two. He 
Said that Gary Murphy's physical condition and his 
clinical condition were so much worse than those of 
Kevin Pacsai that what may have been a reasonable 
hypothesis in his case just does not fit the Pacsai 
case in Kauffman's view. 

The core of the Kauffman response to 
the pathophysiology theory as applied to Kevin 
Pacsai 1s found, sir, at pees 5810 beginning at line 
ISECOr Soll sate Lines 20, and 5822. ines 2) COs oo 2 wane 
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It is my submission, sir, that Dr. Kauffman appears to 

me at least to have satisfactorly distinguished the 

two cases and has shown why in his view Dr. Spielberg's 

proferred explanation of Pacsai's high digoxin levels 

is invalid. I mean no offense to Dr. Spielberg. He 

was clearly making an honest attempt to canvass all 

explanations for the observed phenomena, but it is 

my submission that Dr. Kauffman's position makes 

practical sense and that the case and condition of 

Kevin Pacsai are not so unusual that one needs to 

look for hypothetical and speculative explanations 

for an elevated serum digoxin level when a much more 

natural explanation lies ready to hand, that is to 

say that he received an unprescribed dose of the drug. 
Now, as for Dr. Bain's theory that 

Kevin Pacsai suffered from and died of transient adrena 

insufficiency,® there is really little .to say. Itris 

a theory which, by the nature of the diseased condition 

which it: postulates, can be neither proved nor disproved. 

The catch 22 about transient adrenal 

insufficiency-iS8—that you can't detect it, because pS 

is transient. It comes and does its deadly thing and 

it departs without a trace. I don't intend to derive 

the theory, but with the utmost respect to Dr. Bain, 


it can be no more than a theory. 
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1 
2 . 
As Mr. Shinehoft pointed out, the 
3 theory postulates a disease condition which is virtuall 
oi unknown in the literature and whose visitation can't 
5 be detected at autopsy. Dr.) Cutz sald that as well, 
6 at Volume 42, page 8578. 
7 Lie cChasecase, -aCCOrdimg) co DL.) CUuta, 
the pathologist, Kevin Pacsai's adrenal glands were 
; grossly and microscopically normal. 
: Dr. Bain's suggested diagnosis was 
10 properly treated, respectfully by Dr. Rowe and the 
11 other physicians. I would not wish to appear to 
12 treat it disrespectfully, but I am obliged to say that 
13 Ltsus dtiticulcp,are my posi clon, te accept an unprovabl 
ral diagnosis when another candidate apparently far more 
plausible presents itself. The candidacy of digoxin 
- intoxication to be accepted as the cause of death of 
io Kevin Pacsai is based primarily on two matters. The 
17 first is recorded ante mortem and post mortem serum 
18 levels and, Hor ehiey is terminal symptoms. 
19 In respect to the terminal symptoms, 
20 page 63 of the chart: setS them-out. I don't need to ask 
a1 you to turn to them, sir. They exhibited sinus 
bradycardia, sinus or nodal tachycardia, intermittant 
2 to 1 heart block. Symptoms more severe than he had 
S hither.to shown. There were symptoms which Dr. 
24 
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Costigan recognized as among those associated with 
digoxin toxicity which he noted as a differential 
diagnosis and he ordered digoxin held. 

Dr. Costigantsanotesin the I.C.U. is 
contained atepage 66 of the chart. It records that 
on leaving the ward Pacsai of bradycardia down to 
40. Although there were further episodes of bradycardi 
with 3-to l1 heart block. He recorded his impression 
as brady arrhythmia second rate to digoxin toxicity 
or Sinoartrial nerve disease. It is true that Baby 
Pacsai had a history of arrhythmias. He was sent to 


the Hospital for Sick Children partly for investigation 


in his bradycardia. Dr. Costigan knew that. He knew 


what the history was. He records it on the I.C.U. 
transfer note. He was now seeing something in this 
child that was apparently sufficiently different from 
and sufficiently more severe than anything seen earlier 
as to make him think in terms of interalia digoxin 
LOXLCITY. 

In my submission there is ample evidence 
and a substantial body of medical opinion to justify, 
if not absolutely to compel,a conclusion that Kevin 
Pacsai did.indeed. die of digoxin intoxication. 

I am about to move to how, when and how 


much, Mr. Commissioner MayI take your offer of a break 


( : - ; ? 
\ care 


Aaa elonk 
a CAPRA |S. ne 
. nied 
pe .0.5.4 ond nib ie 
‘gate #b3ches 37 ies} ate 
it? Th, et epaaybers Be. naka 
sibtkovbsid %o selGaiqe  weitstuy sep. i oe 
noleesiqmi’ ail bebaesss sth (FH Ee 
yaiolnad Thxopth od seee paketit ec: es. Le 
yond tes say ef JT eerer re ava gn eaten Kona % xO 
S99 J2n08 aaw Shy. de smasedeee to yxers ath 4 Bax Giang: bs, 
MLSs. tewil “0h ¥2I78q) ROS Lh aee wot {stkqeol si 
Aye ann 54 36nd wens tas igsc), oa ebetiieeesi rica aig nit 


adr Dat i cL Bbvé6a2 SH ene YIOSeS ot tetiw | 
lity - ated tte Shier trhigea oa Baw au 9308 teienats j 


| Wr Jastetsse wirosiorl Spe visnetagge dew gars -biles ‘he 


9 
‘Giles abet yolsdtvas netie #tevea-swom, vi see keting ins por 


B2NGoFE wm? Le tL 2m. eae) ction eds iain Sala 6s oa a4 

. SR ea2toy | 
SDaeh ive ol@nmg of eteds vobeainces en) £7 

. yiisaut OF adiniqe lsoltem to, toad Inhinssediue 8 San 

| l.Vvars Seg: Oe Le sao! « ages oF yl4as) [loads don 3 

NOs? 8oiz07a Aiooplb. 20 Sab -Seeirt Gti) Lempe't 


WOll Dog oasriv wod os syom 68 spas wma, : 4 


Hes 0 A 26 2e190 wey oiled 5 Yeee 7eG0 las.inmed <2 nam 
_ 7 


24 


25 


ANGUS, STONEHOUSE &@ co.tto. Lamek (Argument) 619 


TORONTO, ONTARIO 


now, please. 

THE COMMISSIONER: Yes, we will take 
20 minutes. 

MR. LAMEK: Thank you. 
=== SN Om bELeOCe ac. 
===. On Cesium i ng 

THE COMMISSIONER: We have attempted 
to work on the invalid, but without ae great success 
and as a result we will cover the Janice Estrella 
matter, which will probably take us up until the 
lunchbreak, in any event, and then we will just -- 
DL don’t know.) Weswill take a holiday,but he, I trust, 
will take some of the better known medical -- I don't 
really care what it is as long as it does the job. 
I don't know where that leaves you, Mr. Scott, but -- 
provided of course this illness is not terminal he will 
finish it on Monday. Does that mean you will or will 
not be able to proceed on Tuesday? 

MR. SCOTT: I will be able to proceed 
on Tuesday. Much depends on Miss Thomson. 

THE COMMISSIONER: I See. 

MR. SCOTT: Much depends on what he 
says in the closing minutes of his oration. I don't 
seek any delay at the present time. I think we can 
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THE COMMISSIONER: :- Thank you. Yes, 
Mr. Lamek. 

MR. LAMEK: Miss Cronk reminds me that 
in making the submission to you that you should find, 
as the cause of death of Kevin Pacsai, digoxin 
intoxication, that there is a further matter which 
goes to form the basis for that conclusion, in addition 
to those that I mentioned, and that is that the level 
recorded in the fixed and frozen lung tissues of this 
child were clearly in that range described as toxic 
by Mr. Cimbura. We are not only dealing with serum 
concentrations. 

When we get to the question of how 
and when Kevin Pacsai receiveqd the dose of digoxin, 
which I have suggested you shall find he did receive, 
and the size of that dose, we come to the point when 
the puzzles and the mysteries really begin. The 
difficulties lie tn two areas.In the first place, 
this child seems to have suffered an onset of critical 
symptoms at approximately 4:00 o'clock in the morning. 
Those symptoms progessed in a more or less unbroken 
path when eventual cardiac arrest in the intensive 
care unit at about 8:50. Resuscitation efforts there wete 
unsuccessful and he was pronounced dead at 10:10. 


That is to say a very long period elapsed here between 
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J 

2 the onset of critical symptoms and the arrest, almost 

3 five hours. 

4 Secondly, by contrast with the levels 

3 recorded in the other babies that we have looked at, 
Cook and Miller, perhaps Estrella to come, the 

s Pacsai serum levels, although well into the toxic 

f range, are “not @astronomicarly high. 

8 Those two features of the Pacsai matter 

9 come together to make questions of the-roate of 

10 administration and the size and the time of the dose 

11 very much more difficult for the pharmacologist to 

ae form a judgement about and their opinions, as you 
heard yesterday from Miss Cronk, and as they ‘have been ‘éxpressed 


- here are widely divergent and frequently diametrically 
opposed. 

15 Summarizing very briefly, and knowing 

16 that Miss Cronk got into them in detail, Dr. Hastreiter 

t7 ' . changed his view between the time of the preliminar 

18 inquiry and the time he gave evidence here. In the 

19 preliminary hearing he said that he really couldn't 
express a competent opinion as to the route of 

. administration, but he thought a slow IV infusion 

a was likely. 

22 Here he said that a slow IV infusion 

23 was possible and an IV bolus injection was most likely, 

24 
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most possible and most probable, - was the language 

that he used on three different occasions. He also 

told us that oral admission was in his view unlikely. 
| Dr. Kauffman on the other hand, said 

he really wasn't sure whether if we were dealing here 


with oral or IV administrations but he also said that 


he considered oral administrations most likely, but 


_IV administration. was. possible. 


He then said, at a later point, that 
IV was most likely an. oral administration was possible 
He also said he considered it unlikely that the 
administration was by IV bolus injection shortly 


before death. 
{ 


Dr. MacLeod considered oral administration 


most likely, IV administration unlikely and Drs. 
Mirkin and Spielberg wisely refrained from expressing 
any view on the question. 

The opinions on size and time of 
dose are obviously, to some extent, influenced by the 
route of administration, whichthe pharmacologist - ‘thinks 
to be most likely and Dr. MacLeod gave his opinion, 
not withstanding he thought IV administration unlikely, 
gave his opinion as to the size of an IV dose that 
would be required. It was about an adult ampule. At 


the time he said that if that dose were administered 
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F-8 
1 
:D/hr 
2 between 3:30 and 5:30 he would have expected effects 
) 3 to be seen much earlier than they were, in fact, 
4 seen. “He .did ‘say that if *the digoxin were “administered 
5 orally between 3:30 and 5:30 it would be the most 
| 3 likely time. 
Dr. Kauffman was very cautious. He 
: said an excessive amount of digoxin was received by 
8 Baby Pacsai. He gave the minimum oral dose estimate 
9 a @27 will toeansy 
10 Continuing im his rather bold view 
| 11 of things he said the time of administration was hard 
i to assess and he gave certain earliest possible times. 
Mr. Commissioner, I see no point of 
a multiplying examples of disagreement among the experts 
| ee On those questions. There was an area of agreement 
15 between Drs. Hastreiter and Mirkin, each of whom 
: 16 said that the earliest possible time for administration 
7 whether oral or by IV slow infusion, was 2:00 o'clock 
18 in the morning. 
19 In short, the size of the dose of 
digoxin that most of the pharmacologists believed to 
i have been given to Baby Pacsai and the time and the 
on route of administration of that dose, are matters about 
22 which, on the conflicting contradictory evidence you. 
: 23 have heard, it may well be impossible to make a finding 
24 
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The question is what then is clear 
about Baby Pacsai? I suggest a number of things 
are clear. First, his death was unexpected, an 
Opinion that was shared by Drs. Rowe, Fowler, 
Hastreiter and apparently Nadas and Mirkin. 

Second, there is no clear clinical cause 
of death. Third, he suffered a sudden and severe 
deterioration. You will recall Miss Nelles' evidence 
that when she returned from helping at the Manojlovich' 
arrest, Kevin Pacsai was not the same child that she 
had dealt with earlier on that shift. That is somewhat 
reminiscent of Nurse Scott's observation. You will 
remember that she said that she would go on a break, 
leaving a comfortable, stable child and within an 
hour of her return the child would be in serious 
difficulty and would die. The same sort of thing 
appears. to have happenedwiithMiss Nelles. She left 
Pacsai to go out and assist intheother arrest that night 
When she got back it was a very different child that 
she got back to. 

Pacsai suffered an arrest in the early 
hours of the morning. He certainly suffered his onset 
of critical symptoms at an early time, the arrest, 
some hours later. He suffered that onsets Of, Critical 


symptoms in the presence of members of that same 
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1 
| 
“ nursing team. 
3 His deterioration following the onset 
4 of critical symptoms although it extend over a period 
) 5 of time, was replete with episodes of symptoms 
6 associated, although not exclusively associated with 
: digoxin toxicity, severe bradycardia, heart block and 
| ventricular fibrillation. 
It is also clear that he had an ante 
| 9 mortem and a post mortem serum digoxin concentration 
| 10 in the range normally regarded as indicative of severe, 
11 if not fatal, intoxication. He had tissue concentrations 
| 12 described in the same way. 
13 ft is also clear that he had a structurally 
| normal heart quite what the significance of that is 
| * pani termsiLof “hisydeciine ins death, is not, at ali clear. 
i We have heard different opinions on 
| 16 the one hand. It may have enabled him to withstand 
17 the effects of digoxin for a longer period than would 
: 18 have been possible had his heart been defective. On 
: 19 the other hand although he did have a rhythm disturbanc 
20 problem, it may have worked the other way to make him 
s more susceptible to the effects of excessive digoxin. 
If Baby Pacsai did receive an unprescribed 
: sa and excessive dose prescribed, there would be no 
| 23 suggestion on the evidence, which I can recall or 
24 
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1 
| 
2 which I have been able to find, that there was any 
2 medication error involved. 
4 
) 
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I suppose the possibility always exists, but there 
was no particular incident to which anyone has 
pointed that there was an occasion upon which 
HeaveSeten error could have occurred. 

in®’all the*erreumstances, sir, 
although you may not feel able to express any 
conclusion about how or when digoxin was given to 
Baby Pacsai, or how much was given, you would in 
my submission be justified in finding cherchrld died 
of digoxin toxicity resulting from the administration 
to him of an unprescribed and excessive dose of 
digoxin, and that there is nothing in the evidence to 
suggest that that administration was accidental. 


Now, Mr. Commissioner, the last of 


. the babies inthis *grotip; ‘that “is "to say the babies 


whose deaths were the subject matter of the charges 
against Miss Nelles is Janice Estrella. She died 

at’ the age of 4 months at"3:22 “inthe morning in 
room 423, ward 4A, on January Lith, TUG we sires vad 
had surgery on December 16th but she was not doing 
well. The virtually unanimous view of the physicians 
was that her death was entirely consistent with her 
clinical ‘cond?tion'. **that was "pr Rowe's view, that 
was shared by Drs. Fowler, Nadas, for the COG "Barn, 


Kauffman and Hastreiter. The only slight dissent was 
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from Dr. Mirkin. He thought her: condition to be 
stable and her heart rate and rhythm normal and 
he therefore considered her death to be somewhat 
unexpected... .And,.fairly,;although Dr. Hastreiter 


gave Janice Estrella a severity rate of 8 out of 10 


and said she was expected to die, he too considered 
that she was not expected to die just when she did. 


The vast preponderance of the 


medical evidence has been that Janice Estrella's 
10 death was not surprising in light of her clinical 
condition. 
11 
On the night of her death Baby 
i Estrella was under constant nursing care, and that 
ie meant of course that a nurse had to be with her at 
14 all times 9 .You will recall that we heard evidence 
) 15 from Nurse Scott, the nurse that was assigned to 
16 provide constant nursing care that night,and from 
17 others, that could lead syousto-conclude that the 
“ baby was left alone for a few minutes at about 2:00 a.m. 
Now in the 24 hours preceding her 
| 24 death, and this no doubt is the matter upon which 
| 20 Drs. Hastreiter and Mirkin relied for their inference 
21 that perhaps death wasn't expected just when it 
22 occurred; in the 24 hours preceding her death Janice 
| 23 Estrella had appeared to be relatively stable. On 
24 
25 
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page 125 of the chartyis therlongunightmnursing 

note for the night preceding her death and Sui Scott 
had provided constant care that night also. The 
heart rate was regular all night. Fast breathing 

all night, the other vital signs were stable. 
Tolerating formula well and fed by NG tube. Voiding 


well, she was pale, she was in oxygen and slightly 


clammy. 
On January 10th Dr. Tucker wrote 
a note, the temperature was elevated, although she 


was quick to point out the sun was shining through 


the window onto the craps Billisrhardgte think that 
January sun would have made that much difference 
but no doubt Dr. Tucker thought so. The chest 
sounds clear she said, respiration a little fast, 
the pulse is up slightly no signs of congestive 
heart failure. 

Page 126 the chart the same general 
picture; apex reguilarvall. day in the nursing note, 


still breathing fast, temperature up during day, 


colour better, however still is pale. 

A further note by Dr. Tucker at 
11:30 p.m. on January the 10th. Temperature is down, 
chest is clear; the child is stable, she says no 


x 


signs of congestive heart failure. 
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Page 128 of the chart, Mrs. Scott's 
nursing note for the long night January 10 to 11 
the night: the child died.» This is the first’ part 
of the shift, much the same picture. Apex is 
regular throughout and strong and so on and so on. 
Then at 2:40 in the morning a sudden and very 
dramatic turnaround. Nurse Scott had been back 
from her break about 30 to 40 arentad at this stage. 
She finds the baby slightly gasping, respiration 
rate rapidly dropping, faint heartbeat and a code 
25 was called. 

Iwor pages earlier in thei*chart, this 

is page 126, Dr.. Tucker's arrest note: 

" Baby found bradycardic; respiratory 
rate down; cardiac arrest team 
called. 

It goes on: 

"No response child pronounced dead 
at 622 oct 

Dr. Tucker described this child’ 

as stable a little over three hours before her sudden 
death. Nurse Scott had left an apparently stable 
child to go forahéeryiunchoatwabouti1e304 and! before 

3:3 305thes childt isi dead: y Now! agains not® ai well®child, 


indeed a seriously» sick child, but once! again a child 
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who in the middle of the night and in the presence of 
the same nursing team has gone from relative stability 
into an irreversible decline almost in the blinking 
of an eye. 
For a more complete statement of the 
terminal symptoms exhibited by Janice Estrella, I 
refer you Sir, too page 33 Of athe chart which 1s the 
death report. Beginning eight or nine lines from 
the bottom in the middle of the line: 
"In the early morning of January the 
Lith, at approximately 2:45, after 
the child had been previously noted 
to be in sinus rhythm, the child 
aacanl developed slow breathing and 
bradycardia and a cardiac arrest 
occurred. At the time of arrival of 
the Cardiac Arrest Team, the child was 
noted to be in ventricular fibrulation 
which then converted spontaneously 
to a slow supraventricular bradycardia. 
Despite maximum medical intravention, 
the child was unable to be resuscitated 
and was pronounced dead at 3:25 a.m." 
So you have got the arrhythmias that we have seen 


in so many of these children in the course of the 
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evidence, bradycardia to ob cches grea a fibrulation, 
tachybradycardia to death. 

I have referred already to the evidence 
relating to the ordering of a post mortem digoxin 
level on the Baby Estrella,that was a matter to which 
I referred on the opening day of this week. No matter 
how that order came about, and no matter whether the 
Dr. Freedom can recall it or not, no matter what 
he believed he was doing at the time, samples were 
drawn in the way about which we have heard some much 
and it produced readings of 72 nanograms per millilitre 
in pelvic cavity samples and greater than 4.7 nanograms 
per millilitre in the leg vein sample. 


The generally held view among the 


‘physicians from whom we have heard is that their 


views of the cause of death of Janice Estrella depend 
on the validity of that 72 nanogram level inthe 
sample drawn from the pelvic cavity. If that level 

is reliable, there is a substantial body of opinion tha 
sayS the probable cause of death is digoxin eee 
If it is not, the probable cause of death was the child's 
clinical condition. “Dr. Kauffman’ si was typical of 


such a response. His original opinion was that Baby 


Estrella's digoxin level was excessively high and was 
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compatible with a lethal overdose. When he learned 
aes the 72 nanogram level was measured not in 
venus blood as he had thought, but in blood from the 
pelvic cavity; and when he learned the results of 
the so called gutter blood study he felt that he had 
to revise his original opinion substantually. Now 
although he says he would not dismiss the 72 nanogram 
level completely he has to have very much less 
confidence and he now finds it very difficult to form 
a conclusion about digoxin toxicity in Janice Estrella. 
Dr. Hastreiter too felt the case for 
digoxin overdose was considerably weakened by the 
results of the gutter blood study. That study is 


Exhibit 238, Sia /* and@e:dont necessarily ask-7ou-lto 


- turn to it now. You will recall that with one sample 


drawn from the pelvic cavity is grossly out of line 
with other samples from the same child. 

When Dr. Mirkin reviewed all the 
results of the gutter blood study and observed that 
only one sample out toby. think e was 2 47°25: or 
26 and that was a matter of some debate produced a 
distorted levee said “this, “and ieeis tfound,'sir, 
in Volume 88, page 9034 to 3036. In the course 
of cross-examination I believe by Mr. Brown, beginning 


at line 10 he had had the gutter blood study results 
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TORONTO, ONTARIO 


1 

2 put before him and he said: 

3 "Reading these data certainly makes me 

4 question whether the lack of confidence 

5 in those data in the 72 value is warranted 
I think that indeed may be an accurate 

reflection of what was there; let's 

i make that a point. Because now one 

8 would have to reconsider why one would 

9 Gallethat particular value jinreliable 

10 in the face of the study that you have 

11 just presented which suggests that the 

2 gutter levels whether taken at the 
post mortem or three hours thereafter 

" are really a very accurate reflection 

i of what is in the heart blood or the 

15 Sagittal sinus, or the heart blood 

16 let us say." 

17 That was a small exchange, and he goes 

18 oa 

19 "The poznt I am making is that these 
data suggest that the gutter blood may 

a actually be an accurate reflection of 

ou what is in the systematic blood of the 

22 patient. Okay, is that clear? 

25 One Yes. 

24 
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| 1 
2 Ay? *Petninke ses important though for 
: 3 you to understand that our evaluation 
| 4 at the time I made it also made that 
5 presumption that the 72 was a valid 
6 number. 
Os Yes: 
7 
; A. Okay. So now one can go back to 
: accepting those data with more 
9 confidence as a consequence of these 
10| data." 
11 Dr. Mirkin seemed to find a comfort, 
12 not distress in the results of the gutter blood 
13 Study. 
In Volume 89, at page 168 he said this 
if ‘and this is in the course of re-examination by me: 
"Mr. Brown yesterday referred you to 
16 the results of what we call the gutter 
17 blood study in the context of a discussidn 
18 of Janice Estrella and that child's 
19 death. In particular he showed you the 
20 particular results of that study and I 
think you will agree with me that 
a although you have not seen the particula 
a results, the substance of the results 
ae has: Deen outtined to" vou pricr te your 
24 
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1 
2 "giving evidence. 
3 As I understood you, you said that the 
A reasonably good correlation between all 
5 but one of the results reported in 
gutter samples and the levels reported 
: in heart blood from the same children 
4 enable you to have a reasonably good 
8 confidence level in the 72 nanograms 
9 level reported in Estrella, not with- 
10 standing that there was one extremely 
11 high and anomalous gutter blood level 
2 invtne: study. “That is’ apratner 
tortuous way of summarizing your 
“ evidence, but do LT put Lt farriv?” 
is He agreed that I did: 
15 tO. Ineshort, “the existence: of the 
16 One anomalously high reading of the 
1:7 gutter blood study does not greatly 
18 ies the confidence that you are 
19 prepared to place in the’ post mortem 
Estrella's sample. ta 
20 
x. Correct. 
2 QO. And as I therefore understood it 
22 you are prepared to revise again, or 
23 rerevise your opinion as to the probabl 
24 
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| 
2 ae sab, 
involvement of digoxin in the death of 
3 Janice Estrella. 
2 A. Based on this post mortem informatio 
5 O. L'And’ dovumamnders tand: 1t) that you are 
6 now inclined to think that digoxin 
, intoxication did indeed play a part, 
if it was not indeed the cause of 
: Janice Estrella's death. 
m Sl ethimk tthatvisgcomzectt £ 
10 I then put to Dr. Mirkin the caution 
i1 that Drs. Kauffman and Hastreiter had expressed in 
12 light of ane gutter blood study and I will attempt 
13 to summarize this. Dr. Mirkin said, all right, 
14 what we have got here is 25 out or 26 samples which 
"indicate that gutter blood is a perfectly proper 
Bi reflection of blood from other parts of the body. 
He regarded that as statistically comforting in 
17 enabling him to rely upon the 72 level taken in 
18 blood from the gutter in the case of Janice Estrella. 
19 There,Mr. Commissioner, you have the 
20 competing views as to the effects of the gutter blood 
a1 study on the reliability of the 72 level from Estrellal. 
Does one cease to rely on that 72 nanogram levels 
a because once in 26 times such samples can produce 
a falsely high levels, or does one feel greater confidenc 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Lamek (Argument) 


because 25 times out of 26 those samples produce 
reliable results. Rather like asking whether the 
4 glass is half empty of is it half full. 

5 It is my submission that in all the 
6 circumstances of this case Dr. Mirkin's view is to 


be preferred and I say that for three reasons. First, 


as you have repeatedly said over the course of the 


past year, this is not a murder trial, and that is 
even more clearly so since the Judgement of the 


Court of Appeal nO Oner chinks Jtsis. 
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You will not I know make any finding, 
however, in this matter lightly or on flimsy evidence, 
but you do not need to be convinced beyond a reasonabl 
doubt before you find something to be thus and so. 

No doubt if one were searching for absolute scientific 
proof, one would tend to be extremely conservative in 
one's approach to this Estrella post mortem serum 

dig. level. I suggest this is not necessarily that 
kind of exercise. 

I) say crespectfiully,, tsinrysmyousare 
required to bring your best judgment to bear on the 
matter before you and to do your best to answer the 
questions that have been troubling so many people so 
long,and in my respectful submission -- 

THE COMMISSIONER: I am not like a 
jury All dosneéewhave to say.eones#or the other. 

MROMLAMKE 32. Thats Sright; ,yousdonst 
have to say one or the other. 

My point is merely this, sir: you 
do not have to say beyond any question of scientific 
validity ‘this sampleriseor isnot sarvalid one. «But 
in saying that to you and making it too in the context 
of other considerations one of which is these: to 
reject the 72 nanogram level is to ignore the other 


indicia of digoxin intoxication in this case which 
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1 

2 2 although not compelling in themselves are some added 
3 evidence of digoxin toxicity. 
A I refer, of course, to the terminal 
: Symptoms exhibited by this child. They are symptoms 

which presumably were considered consistent with 
e digoxin toxicity by all of those physicians who 
i reviewed this case and said, yes, death is consistent 
8 with that cause of death. 
9 They are still in my submission matters 
10 that may be taken as corroborative to some degree of 
i digoxin toxicity, and to that extent may lend some 
Support to the 72 nanogram levels. 
And third, of course, there are the 

i non-medical circumstancial evidentiary matters that 
14 cannot be ignored: -the patterns, the common threads. 
15 They are all present in this case. 
16 In short, Mr. Commissioner, what we 


have in the case of Janice Estrella is a package made 
up of all of the common threads, terminal symptoms 
that are suggestive of digoxin toxicity and a grossly 
elevated serum digoxin level in a sample which may 


be unreliable but which as a matter of statistical 


probability is likely not to be unreliable in the 


judgment of Dr. Mirkin. 


an bs 


iets anid 02 lies Rg. ae 


i: emotgm: exe Yad Siido mkds xe 
| hte TietaLene> aeons csv | ‘ n 9 i 
ay aes 
} SHaseiones 2¢ A9aS_,ee7, bise brs, pam is a 
| 
| 
} 


Waseu 30 “aa iw. 
ACSIIAT neiwaigdve yr al {liga ese Vvortt <4 a ; 
Ki} 


79 SORDID antOs ot svigstodestos 2s nedes sd yen Geep ” or 
sne2 Bael yar Jnegxne dara oF Box yy2iolxo? iw@pas @ 
-tiovel marporan &€ oft od t20qquE ie 

sit ais, pistid (seqweo 39, \Beddd Bak 4 
28hs 21stcen yisttishove lalonasemyouin iselben-fon ’ 
. dso qeiteios ac -, anyso2eq.or beeps od Jona - 
| '. SaS0. ids at nwerig Sie eas yedtt i 
aW. serw y ono. asiomod,. thy ae nt ry 


aioe ‘epaxony 6 ai BSiileised soinat 6 seam Ody af stpri lice 
Sa a, focimags jatiseta SOMMID Bat? to Lis to av | 


: ukaesks * Ene iokkes nixopeb 26 avideoppye ors aise ‘ 
Yar soisiw algnge-s, mi Lael alxopih motes. besavels | 

| Jaot2eijsen Jo sss28H spa Hotiw dae alfdsiisnipy --Sd a 
| ai3 gi sidsilexay sede gog whetel st YI ibicdscoad He 
| TiS 20> 1 Yo sesmphut th 
: 
| 


EMT/hr 


1 


ANGUS, STONEHOUSE & CO. LTD. Lamek (Argument) 
TORONTO, ONTARIO 64 Ak 


In light of the whole picture it is 
my submission you may properly find that Janice 
Estrella too died of digoxin intoxication resulting 
from the administration to her of an unprescribed 
and excessive dose of digoxin. 

Now, Mr. Commissioner, those are the 
four children with whose murder Miss Nelles was 
charged. My submission is that the evidence justifies 
the conclusion that each one of those children either 
Clearly or with a very high degree of probability 
died of Adon intoxication as a result of an 
administration of an overdose of that drug and that 


there is no basis on the evidence for concluding that 


any one of those adminstrations was anything other 
than deliberate. 


Before I leave that group of four, 


‘Mr. Commissioner, may I just say this: I recognize 


fully that Dr. Rowe and others have told us that 
a sudden and rapid decline from a period of apparent 
stability is no necessary indication of intoxication 
and that any and all young cardiac patients could 
follow such a terminal course. 

I want to explore that a little more 
latter, but for the moment I do observe that of the 


children for whom I have made submissions so far, three 
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of them who in my submission did die of digoxin 
intoxication did follow a very similar terminal 
course. A course that was sudden in onset and rapid 
and irreversible in its program. 

The fourth, Pacsai, certainly hada 
sudden decline. It was no less irreversible, but 
admittedly was less rapid than those of the other 
three. Whether the distinction be attributable to 
the administration of a smaller overdose, to a 
different route of administration, to the fact that 
his heart was serueenee tr normal, or a combination 
of those and other factors, I do not know, but even 
with Pacsai one thing is clear in my submission: not 
one of these four children just drifted quietly away 
to the point of death. 

Mr. Commissioner, I propose to move 


next to those three other children, three other than 


Cook, for whom digoxin was not prescribed and in 


whose bodies it was found and I would be most grateful 


if I could do that on Monday morning. 
THE COMMISSIONER: Yes. 
MR. LAMEK: Thank you. 


THE COMMISSIONER: All right. Unless 
anybody has anything else we will rise until 10:00 
o'clock on Monday morning. 


---Whereupon the hearing was adjourned at 12:15 p.m. 
until 10:00 a.m., Monday, June llth, 1984. 
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